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IB TBB UHI~BD S~A~BS DISTRIC~ COURT 
POR TBB SOU'l'BBRII DIS~RI~ OP IHDIAIIA 

IHDIANAPOLIS DIVISION 

UNITED STATES OF AMERICA, ) 
STATE OF INDIANA, ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
ALUMINUM COMPANY OF AMERICA, ) 

et ll·, ) 
) 

Defendants. ) ____________________________ ) 

Civil Action No. 

CONSEN'l' DECREE 

I. 

BACKGROUND 

The United States Environmental Protection Agency ("U.S. 

EPA"), pursuant to Sections 105 of the Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980 

("CERCLA"), 42 u.s.c. § 9605, placed the Northside Sanitary 

Landfill ("NSL") on the National Priorities List, 40 C.F.R. Part 

300, Appendix B, by publication in the Federal Register on 

September 21, 1984, 49 Fed. Reg. 37,070-37,090. NSL (the 

"Facility" as specifically defined in Sections IV, Paragraph E, 

of this Consent Decree), is located in Union Township, Boone 

County, approximately 5 miles north of Zionsville, Indiana. 

In response to a release or substantial threat of a release 

of a hazardous substance at or from the Facility, the u.s. EPA 
, 

commenced a Remedial Investigation and Feasibility Study' 

("RI/FS") for the Facility pursuant to 40 C.F.R. 300.68. u.s. 

EPA completed a Remedial Investigation ("RI") Report in March 



1986. In December 1986 u.s. EPA completed a Feasibility Study 

("FS") for the Facility. 

In December 1986, u.s. EPA, pursuant to Sections 117 of 

CERCLA, 42 u.s.c. § 9617, published notice of the completion of 

the RI/FS. u.s. EPA provided opportunity for public comment to· 

be submitted in writing to u.s. EPA by February 28, 1987, or 

orally at a public meeting held in the City of Zionsville, 

Indiana on December 17, 1986. u.s. EPA, pursuant to Sections 117 

of CERCLA, 42 u.s.c. § 9617, has kept a transcript of the public 

meeting and has made this transcript available to the public as 

part of the administrative record located at u.s. EPA, Region V, 

230 South Dearborn Street, Chicago, Illinois and at the 

Zionsville Town Hall, 110 South 4th Street, Zionsville, 

Indiana 46077. 

Pursuant to CERCLA, u.s. EPA has notified certain persons 

and entities, including but not limited to the Settling 

Defendants and the Premium Settling Defendants, that u.s. EPA 

determined each such person or entity to be a potentially 

responsible party ("PRP") regarding the proposed remedial action 

at the Facility. 

In accordance with Sections 121(f)(1)(F) of CERCLA, 

42 u.s.c. § 9621(f) (1)(F), u.s. EPA notified the State of Indiana 

on February 6, 1987, of negotiations with PRPs regarding the 

scope of the remedial design and remedial action for the 

Facility, and u.s. EPA has provided the State with an opportunity 
, , 

to participate in such negotiations and any settlement. Pursuant 
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to this notification, the State has participated in the 

negotiations and in this Consent Decree. 

Pursuant to Sections 122(j) of CERCLA, 42 u.s.c. § 9622(j), 

in August 1988, u.s. EPA notified the Federal Natural Resources 

Trustee of negotiations with PRPs on the subject of addressing . 

the release or threatened release of hazardous substances at the 

Facility. 

Certain persons have provided comments on u.s. EPA's 

proposed remedial action. The comments, and u.s. EPA's summary 

of responses to them, have been included in the administrative 

record referred to above. Considering the recommended remedial 

action and the public comments received, and discussions with 

interested parties as reflected in the administrative record, 

u.s. EPA reached a decision on a remedy which is set forth in a 

document called a Record of Decision ("ROD") signed by the 

Regional Administrator on September 25, 1987, to which the State 

has given its concurrence, and which includes a discussion of 

u.s. EPA's reasons for its remedy. 

The September 1987 ROD selected a combined remedy for the 

Facility and the adjacent Environmental Conservation and Chemical 

Corporation ("ECC") site. The ROD also noted that in addition to 

the contamination at NSL and ECC, a Third Area of contamination 

was suspected to exist to the south and southwest of the ECC site 

(the "Third Area," as defined in Sections IV, Paragraph u, of 

this Consent Decree.) The September, 1987 ROD noted the Third 

" Area would be more fully defined during predesign and remedied as 

part of the NSL-ECC combined sites remedy. 
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Following issuance of the September 1987 ROD, the NSL PRPs 

and u.s. EPA commenced negotiations for the purpose of reaching a 

settlement under which the remedy for the NSL Site would be 

implemented by the PRPs. A principal aspect of that settlement, 

as incorporated in this Consent Decree, provides that a remedy be 

implemented at NSL that is separate from the one at ECC. 

Additional important changes include provisions for the 

construction of a pipeline (forcemain) and the treatment of 

leachate and groundwater by the Indianapolis Department of Public 

Works ("IDPW"), rather than in an on-site treatment facility. 

These changes, and other important refinements on the remedy 

selected in the ROD, are included in the Statement of Work 

("SOW") that is attached as Appendix A to this Consent Decree. 

With regard to the Third Area, u.s. EPA and the state are not 

requiring that the Third Area be remediated under the terms of 

this Consent Decree because present information indicates that 

the contamination at the Third Area resulted from a source other 

than the NSL Site. 

The Consent Decree will be subject to public comment 

pursuant to Sections 122(i) of CERCLA. The u.s. Department of 

Justice may withdraw or withhold consent to the proposed 

settlement if such comments disclose facts or considerations 

which indicate that the proposed settlement is inappropriate, 

improper, or inadequate. 

u.s. EPA and the State have reviewed the SOW and u.s. EPA 
, , 

believes, and the State concurs, that the SOW and the 

supplemented administrative record support amending the ROD to 
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correspond with the sow. Pursuant to Sections 117 of CERCLA, 

42 u.s.c. § 9617, u.s. EPA will provide public notice of the 

proposed amended ROD at the same locations as the administrative 

record referred to above. Pursuant to Sections 117 of CERCLA, 

42 u.s.c. § 9617, the notice will be published in a major local· 

newspaper of general circulation and will include an explanation 

of any significant changes from the remedy selected in the 

september, 1987 ROD, and the reasons for such changes. 

If after public comment u.s. EPA adopts an amended ROD which 

differs materially from the proposed amended ROD (attached as 

Appendix I), u.s. EPA will so notify the Settling Defendants, in 

writing, prior to moving to enter the Decree, and the Parties 

shall have thirty (30) days following adoption of the amended ROD 

in which to agree to modifications to the sow in accordance with 

the amended ROD. The Parties may mutually agree to extend the 

30-day time period referred to in the previous sentence. 

If the Parties fail to reach agreement regarding 

modification of the sow within the time specified above or an 

alternate time agreed to by the Parties, any Settling Defendant 

may withdraw from the Consent Decree, in which case the Decree 

shall be without any force or effect for any purpose as to such 

settling Defendant. A Settling Defendant may withdraw from this 

Consent Decree under the provisions of this Paragraph by filing 

with the Court and serving on the Parties a notice that sets 

forth such Settling Defendant's decision to withdraw, within 
, , 

fifteen (15) days after termination of the negotiation period on 

SOW modifications, referred to above. 
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Following the time period during which Settling Defendants 

may elect to withdraw from the consent Decree, the United States 

reserves the right to withdraw if a change in the identity or 

number of Settling Defendants participating in this Consent 

Decree causes it to conclude that entry of the consent Decree i~ 

no longer in the public interest. 

If the United states or any or all Settling Defendants 

withdraw from the Decree pursuant to the above-referenced 

procedure, such withdrawal shall not affect the obligations or 

rights of any Premium Settling Defendant or Premium Settling 

Government Agency under this Decree. In the event of withdrawal 

by all Settling Defendants, or by the United States, the Premium 

Settling Defendants and the Premium Settling Government Agencies 

shall execute the Administrative Order on Consent attached as 

Appendix H, under which all monies which were to be paid by such 

Premium Settling Defendants and Premium Settling Government 

Agencies pursuant to Sections V.A.3 and XXIII.B. of the Consent 

Decree shall be deposited into the Hazardous Substance Superfund, 

and applied to the Response Costs at the Northside Sanitary 

Landfill. 

Pursuant to Sections l2l(d)(l) of CERCLA, 42 u.s.c. 

§ 962l(d) (1), the Parties believe that the proposed NSL remedy 

embodied in the sow will attain a degree of cleanup of hazardous 

substances, pollutants and contaminants released into the 

environment and control of further releases which, at a minimum, 

assures protection of human health and the environment a~ the 

Facility. 
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Pursuant to Sections l2l(d) (2) of CERCLA, 42 u.s.c. 
§ 962l(d)(2), the Parties believe that the proposed NSL remedy 

embodied in the sow will provide a level or standard of control 

for such hazardous substances, pollutants, or contaminants which 

at least attains legally applicable or relevant and appropriate_ 

standards, requirements, criteria, or limitations. 

The Parties also believe that the proposed NSL remedy 

embodied in the sow is in accordance with Sections 121 of CERCLA, 

42 u.s.c. § 9621, and consistent with the National Contingency 

Plan ("NCP"), 40 C.F.R. Part 300. 

The Settling Defendants, Premium Settling Defendants and 

Premium Settling Government Agencies, do not admit responsibility 

for any Waste Materials located at the Facility and do not admit 

any legal or equitable liability under any statute, regulation, 

ordinance or common law for any response costs or damages 

allegedly caused by the presence or the actual or threatened 

release of such Waste Materials at the Facility. 

The Settling Defendants, Premium Settling Defendants and 

Premium Settling Government Agencies nevertheless desire to 

settle the claims made by Plaintiffs in the Complaint. The 

Parties recognize and intend to further hereby the public 

interest in the expedition of the cleanup of the Facility and, at 

the same time, avoid prolonged and complicated litigation between 

the Parties. 

ACCORDINGLY, subject to the contingencies identified above, 

including the adoption of an amended ROD consistent with ~he 

proposed amended ROD, the Settling Defendants agree to implement 
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the sow. u.s. EPA, with the concurrence of the State, has 

determined that the Work required under the Consent Decree will 

be done properly by Settling Defendants, and that Settling 

Defendants are qualified to implement the SOW. 

IN CONSIDERATION OF, and in exchange for, the promises and 

the mutual undertakings and covenants herein, and intending to be 

bound legally hereby, the Plaintiffs and the Settling Defendants, 

Premium Settling Defendants, and Premium Settling Government 

Agencies, by their authorized representatives, have agreed to the 

entry of this Consent Decree, as a binding and enforceable order 

of this Court • 
• 
NOW, THEREFORE, before the taking of any testimony and upon 

the consent of the Parties hereto, it is hereby Ordered, Adjudged 

and Decreed: 

II. 

JURISDICTION 

For the limited purpose of entering and enforcing this 

Consent Decree, this court has jurisdiction over the subject 

matter herein, and over the Parties consenting hereto. The 

Parties shall not challenge this Court's jurisdiction to enter 

and enforce this Consent Decree. 

III. 

PARTIES BOUND 

This Consent Decree applies to and is binding upon the 

undersigned Parties and their successors and assigns. The 

undersigned representative of each Party to this Consent becree 

certifies that he or she is fully authorized by the Party or 
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Parties whom she or he represents to enter into the terms and 

conditions of the Consent Decree and to execute and legally bind 

that Party to it. 

IV. 

DIPIHITIOIIS 

Whenever the following terms are used in this Consent Decree 

and the Appendices attached hereto, the following definitions 

specified in this Paragraph shall apply: 

A. "Architect" or "Engineer" means the company or 

companies retained by the Settling Defendants to prepare the 

construction plans and specifications.necessary to accomplish the 

Work defined in Paragraph BB below. 

B. "Cleanup standards" means those remediation standards 

set forth at Table 2, pages 2-24, 2-25 and Sections 2.1.1 and 

2.3.1 in the Statement of Work attached as Appendix A. 

c. "Contractor" means the company or companies retained by 

or on behalf of Settling Defendants to undertake and complete the 

Work required by this Consent Decree. 

D. "Consent Decree" means this Decree and all appendices 

hereto, which are incorporated into and made enforceable parts of 

this Decree. 

E. "Facility" means the Northside Sanitary Landfill site 

which was placed on the National Priorities List, see 49 Fed. 

Reg. 37070 (1984), and which consists of a landfill "facility" as 

defined in Sections 101(9) of CERCLA, 42 U.S.C. § 9601(a), as 

shown in the ROD. 
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F. "Hazardous substance" shall have the meaning provided 

in Sections 101(14) of CERCLA, 42 u.s.c. § 9601(14). 

G. "IDEM" means the Indiana Department of Environmental 

Management. 

H. "IDPW" means the City of Indianapolis, Indiana 

Department of Public Works. 

I. "National Contingency Plan" or "NCP" shall be used as 

that term is used in Sections lOS of CERCLA, 42 u.s.c. § 9605, 

and shall refer to the Plan set forth at 40 c.F.R. Part 300. 

J. "Nonsettling Party" or "Non-Settlor" means any person 

or entity that is a potentially responsible party for the NSL 

Site under Sections 107 of CERCLA, 42 u.s.c. § 9607, and that is 

not a Party to this Consent Decree. 

K. "NSL" and "NSL Site" mean the Facility as defined in 

Paragraph E above. 

L. "Owner/Operator" means the owner(s) and operator(s) of 

the Facility as defined in Sections 107(a)(1) of CERCLA. 

M. "Parties" means the Plaintiffs, Settling Defendants, 

Premium Settling Defendants, and Premium Settling Government 

Agencies. 

N. "Plaintiffs" means the United States of America and the 

State of Indiana, and their agencies and departments, except 

those identified as Premium Settling Government Agencies. 

o. "Premium Settling Defendants" means those parties 

listed in Appendix c to this Consent Decree. . 
P. "Premium Settling Government Agencies" means thpse 

parties listed in Appendix F to this Consent Decree. 
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Q. "Response Costs" means any costs incurred by Plaintiffs 

pursuant to 42 u.s.c. §§ 9601 ~ ~· that are not inconsistent 

with the NCP. 

R. "Settling Defendants" means those Parties other than 

the United states and the State who sign this Consent Decree, and 

who are listed in Appendix G. 

s. "State" means the State of Indiana and all of its 

agencies and departments. 

T. "Statement of Work" or "SOW" means the Statement of 

Work which is attached hereto as Appendix A, and any 

modifications thereto pursuant to Sections VI.C. of this Consent 

Decree. 

U. "Third Area" means the area of contamination which 

exists to the south and southwest of the Enviro-Chem Corp. 

("ECC") Superfund site. 

V. "Trustee" means the person(s) or entity(ies) appointed 

pursuant to Sections XXIII.A of this Decree (NSL Trust Funds) who 

will manage the NSL Site Trust Funds referenced in Sections XXIII 

and attached as Appendices D ("Northside Sanitary Landfill Site 

Trust Fund Agreement") and E ("Northside sanitary Landfill Site 

Sections 468B Trust Fund Agreement") to this consent Decree. 

w. "Trust Agreement" means the agreements for the 

establishment, funding and operation of trust funds for the 

Northside Site referenced in Sections XXIII and attached as 

Appendices D and E to this Consent Decree. 

X. "United States" means the United States of Ame:t"'ica and 

all of its agencies and departments. 
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Y. "United States v. Nortbside Sanitary Landfill. Inc •. et 

AlL," as used in this Consent Decree and in attachments thereto, 

means the above-captioned case (~. United States v. Aluminum 

Company of America. et al.), 

z. •u.s. DOJ" means the United States Department of 

Justice. 

AA. •u.s. EPA" means the United States Environmental 

Protection Agency. 

BB. "Waste Material" means any hazardous substance, as 

defined by 42 u.s.c. § 9601(14) and any associated contaminated 

material, pollutant or contaminant as defined by 42 u.s.c. 

§ 9601(33). 

cc. "Work" means the design, construction and 

implementation, in accordance with this Consent Decree, of the 

tasks described in the sow and any schedules or plans required to 

be submitted pursuant thereto. 

v. 

GBNBBAL PROVISIONS 

A. Overview 

1. settling Defendants and their agents shall perform the 

Work as defined in Sections IV, Paragraph BB, and Sections VI of 

this Consent Decree. 

2. such Work shall be completed in accordance with all 

requirements of this Consent Decree, including the standards, 

specifications and time periods set forth in, or required by, 
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3. Settling Defendants, Premium settling Defendants, and 

Premium settling Government Agencies shall establish one or more 

trust funds to pay for the Work as set forth in Sections XXIII 

below. Each Settling Defendant, Premium Settling Defendant, and 

Premium Settling Government Agency shall aake payments to the 

trust fund to which they are a party, or, in the case of the 

State pursuant to Sections VI.A.2 below, shall perform work in 

lieu of payment, according to the terms of the governing trust 

agreement. Copies of the trust agreements applicable to NSL are 

attached as Appendices D and E to this Consent Decree. 

4. If any Settling Defendant, Premium Settling Defendant, 

or Premium Settling Government Agency fails to meet any of its 

obligations under this Consent Decree, including the obligation 

to make payments to a trust fund, or in the case of the State 

pursuant to Sections VI.A.2 below, fails to perform work in lieu 

of payment, pursuant to Appendices D or E, all other Settling 

Defendants nonetheless shall remain responsible for full 

performance of all of the obligations hereunder, including full 

performance and completion of the Work, provided, however, that 

the provisions in Sections XX below (Covenants Not to Sue and 

Special Provisions for Premium Settling Defendants and Premium 

Settling Government Agencies) will still apply. 

B. Permits and Approvals 

1. Except as provided in Sections 121(e)(1) of CERCLA, 

42 u.s.c. § 9621(e)(1), all activities undertaken by the Settling . 
Defendants pursuant to this Consent Decree shall be unde~taken in 

accordance with the requirements of all applicable local, State 
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and federal laws, regulations and permits. The United States and 

the State have determined that the obligations and procedures 

authorized under this Consent Decree are consistent with the 

authority of the United States and the State under applicable law 

to establish appropriate remedial measures for the Facility. 

2. In accordance with Sections 121(e) of CERCLA, 42 u.s.c, 

§ 962l(e), the United States and the State have determined that 

no federal, State, or local permits are required for portions of 

the Work conducted entirely on-site. 

3. The SOW's utilization of the IDPW wastewater treatment 

facility to treat extracted groundwater and leachate ("NSL 

waste") from the Facility is consistent with the u.s. EPA's 

policy regarding off-site removal of material from CERCLA sites 

to publicly oWned treatment works ("POTWs") under CERCLA. 

Pursuant to 40 C.F.R. § 261.4(a) (l)(ii), the Parties agree that a 

permit under the Resource Conservation and Recovery Act, 

42 u.s.c. §§ 6901 ~ seg., is not required for NSL waste that 

enters a pipeline (forcemain) at the Facility for transport to 

the domestic sewage collection system of the IDPW. The IDPW has 

determined that sewer use authorization will be required to 

discharge NSL waste to the IDPW sewage collection system. A 

forcemain-type pipeline will be utilized to transport NSL waste 

to the IDPW's domestic sewage collection system, and all 

references to the pipeline hereafter shall refer to a 

forcemain-type pipeline. , 
4. Settling Defendants shall obtain any other permits or 

approvals which are necessary for off-site activities required 
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for the Work under federal, State or local laws and shall submit 

timely applications and requests for any such permits and 

approvals. 

s. The standards and provisions of Sections XII. below 

describing force majeure shall govern delays in obtaining permi~s 

required for the activities required for the Work, as well as the 

denial of any such permits. 

6. Settling Defendants shall provide a copy of this 

Consent Decree to the Contractor hired to perform the Work and 

shall require the Contractor to provide a copy thereof to any 

subcontractor retained to perform any part of the Work. Settling 

Defendants shall include in all contracts or subcontracts entered 

into to perform the Work, provisions stating that such Contractor 

or subcontractors, including their agents and employees, shall 

comply with all applicable laws and regulations in performing all 

activities required by such contracts or subcontracts. This 

Consent Decree is not, nor shall it act as, nor is it intended by 

the Parties to be, a permit issued pursuant to any federal or 

State statute or regulation. 

c. Site Access and Access to Other Areas 

1. To the extent that access to the Facility, or other 

areas in close proximity to the Facility necessary for 

implementation of the response action is required, and the 

Facility or such other areas are.owned by persons or entities 

other than signatories to this Consent Decree, the Settling 
I 

Defendants shall immediately contact the owner(s) and use their 

best efforts to make arrangements for access. If the Settling 
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Defendants are unable to obtain such access agreements within 

sixty {60) days of the effective date of the Consent Decree, the 

Settling Defendants shall so notify u.s. EPA and the State and 

u.s. EPA shall use its best efforts to obtain access to the 

Facility or areas in close proximity needed to complete the Work 

in accordance with the schedule set forth in Sections 5.2 of the. 

sow. u.s. EPA's exercise of best efforts shall not include 

exercising its authority under Sections 104(j) of CERCLA, 

42 u.s.c. § 9604(j): however, u.s. EPA in its discretion may 

exercise its authority under Sections 104(j) of CERCLA. In 

seeking access, U.S. EPA shall have full discretion to select the 

most appropriate mechanisms, including but not limited to access 

agreements with the owner(s) and, if necessary, seeking judicial 

assistance to obtain access. Settling Defendants will cooperate 

with u.s. EPA's efforts to obtain access. Any access agreements 

shall provide u.s. EPA, the State, authorized representatives of 

U.S. EPA and the State, and Settling Defendants' representatives 

and contractors with full access to the Facility or areas in 

close proximity, including the right to perform the Work 

specified in the sow. For purposes of this paragraph, "access" 

means the ability to physically enter and remain on the Facility 

and areas in close proximity as may be necessary to implement, 

without interference, the Work required by this Consent Decree: 

and the right to utilize suitable natural materials located in 

the proposed borrow area shown in Appendix B to this Consent 

Decree (e.g., soils, clay fill, topsoil and general fill 

material) as provided in Sections 2.1.1 of the sow. 
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·--========::::=::::====== ....................... ~~---------- ··- --- ·--

2. In the event that the Settling Defendants are delayed 

in the implementation of the remedy due to delays in obtaining 

access, as defined above, the Settling Defendants shall complete 

all components of the remedy set forth in the sow and the RD 

Report, except those components of the remedy for which access 

bas not been obtained. Such components, however, shall be 

completed by the Settling Defendants within the timeframe set 

forth in Sections 5.2 of the sow. 

3. The State and Settling Defe~dants have agreed that 

Settling Defendants may construct and operate the pipeline to the 

IDPW sewage collection system provided for in the sow along State 

rights-of-way adjacent to certain state roads. To the extent 

that any additional easements must be obtained where Work is to 

be performed, including but not limited to Work related to the 

pipeline to the IDPW sewage collection system, Settling 

Defendants will use their best efforts to obtain such necessary 

easements within ninety (90) calendar days of the effective date 

of this Consent Decree for purposes of implementing the 

requirements of this Decree. In the event that Settling 

Defendants are delayed in obtaining necessary easements to 

implement the requirements of this Consent Decree on reasonable 

terms, the terms of Sections XII (Force Majeure) shall govern any 

delays in performance caused by or attributable to such 

difficulties in obtaining easements. In the event that Settling 

Defendants are unable to use the IDPW sewage collection system 
, 

for receipt and treatment of groundwater and leachate from the 

NSL Site, the provisions of Sections XVIII.D shall apply. 
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D. General Cooperation Agreement 

1. The Parties agree to cooperate with each other in all 

respects in the imp~ementation of the Work or other actions 

required by this consent Decree and to provide each other with 

reasonable assistance, to the extent permitted by law, in order. 

to promote and further the timely, economical implementation of 

the Work or other actions required by this Consent Decree, 

including but not limited to obtaining any necessary permits, 

rights of access, or easements referred to in this Consent 

Decree. 

· 2. The Parties recognize the importance of assuring that 

the remedy at the Facility and the remedy· at the adjacent ECC 

Superfund facility are compatible, and agree to work 

cooperatively with those entities performing the ECC remedy 

pursuant to this objective. 

VI. 

PERFORMANCE OP THB WORK 

A. Statement of Work 

1. Appendix A to this Consent Decree is the Statement of 

Work ("SOW") for the completion of remedial design and remedial 

action at the Facility. Except as noted in Subparagraph A.2 

below, the Settling Defendants agree to perform the sow, subject 

to the adoption of an amended ROD that does not differ materially 

from the proposed amended ROD. The SOW is hereby incorporated by 

reference and made an enforceable part of this Decree, subject to 

the provisions in Subparagraph c below. 
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2. The State will perform the following: 

a. Allow the use, upon proper permit application and 

issuance, of state-controlled highway rights of way, including 

the use of bridges instead of stream bed cuts for stream 

crossings, provided that proper engineering and environmental 

safeguards are utilized, for the establishment of the pipeline 

that will connect the NSL Site with the IDPW sewer system~ 

b. Erect the security fence as provided in 

Sections 2.1.7 of the sow, provided that Settling Defendants will 

be responsible for subsequent maintenance and repair of the 

fence~ and 

c. Perform inspections of the landfill cap to be 

installed at the Facility as part of the Work, at such intervals 

and for such periods as inspections are required by maintenance 

and monitoring plans developed pursuant to the SOW. If such 

inspections reveal subsidence of the landfill cap which might 

affect the cap's performance, the State will obtain spot 

elevations and dimensions of the affected areas to determine the 

extent of localized settlement. The State's determination will 

be prepared in a manner sufficient to permit the Settling 

Defendants to prepare bid documents to perform any corrective 

work that may be necessary. Settling Defendants will provide 

equipment to the State as necessary to obtain these measurements. 

B. Conduct of the Work. All Work shall be conducted in 

accordance with the National Contingency Plan, the u.s. EPA 

Superfund Remedial Design and Remedial Action Guidance, 4nd the 

requirements of this Consent Decree, including the standards, 
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specifications and schedule contained in the SOW. All plans 

required to be submitted under this Decree or the sow are subject 

to approval by u.s. EPA, after consultation with the State. 

settling Defendants shall not commence remedial action. 

construction activities until plans for such activities have been 

approved by u.s. EPA in consultation with the State. 

c. Modification of the sow 

1. Procedures. The SOW reflects the Parties• best efforts 

to devise a plan that will implement effectively the remedial 

action requirements for the Facility set forth in this Decree and 

to be set forth in the amended ROD. In the event that any 

provision of the sow proves to be ineffective in accomplishing 

the performance and cleanup standards or other requirements for 

the various remedial action technical components set forth in 

this Decree and the amended ROD, u.s. EPA, the State or Settling 

Defendants may request that relevant sections of the SOW be 

modified to make better provision, consistent with all the terms 

of this Decree and the amended ROD, for remedial action(s) which 

are reasonably capable of accomplishing the performance and 

cleanup standards or other requirements of the Decree and the 

amended ROD in a cost-effective manner. Except as provided in 

Sections XVIII, nothing herein shall be construed to authorize 

u.s. EPA or the State to require Settling Defendants to implement 

any technology or remedial approach other than technologies of 

the type specified in this Decree and the amended ROD unless such 

technology is necessary to protect human health or the 

environment. In any dispute between the Parties as to whether 
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such technology is necessary to protect human health or the 

environment, the dispute resolution provisions in subparagraph 3 

below shall apply. Any request for modification of the SOW under 

this Paragraph, and the final responses of the other P.arties, 

shall be reflected in writing and served upon all the Parties. 

2. Modification by Agreement. If the Parties agree, 

modification of the sow may be effected by written agreement 

filed with the court. 

3. Dispute Resolution. In the event of a dispute among 

the Parties as to the need for or the nature of a proposed 

modification to the SOW that relates to the selection or adequacy 

of the response action to be implemented, u.s. EPA shall make a 

determination, based on an administrative record that includes 

all relevant information submitted by the Parties and/or 

considered by u.s. EPA, as to whether and how the sow shall be 

modified. Any party who disagrees with a u.s. EPA determination 

may challenge it in accordance with the dispute resolution 

provisions of Sections XIII.C.1 of this Decree. 

4. Notice. In the event that a modification of the sow 

under Subparagraphs 1 through 3 above calls for additional Work, 

notice shall be provided by u.s. EPA to the State's Project 

Coordinator and Settling Defendants• project coordinator (as 

defined in Sections XI below). 

5. Consultation of the State. Any additional Work 

determined to be necessary by Settling Defendants is subject to . 
approval by u.s. EPA with the consultation of the State.· 

21 

. . 



D. Technical Impracticability 

1. Petition. The Settling Defendants may petition u.s. 
EPA to waive compliance with one or more of the Cleanup Standards 

set forth in the sow pertaining to long-term groundwater and 

leachate treatment requirements based upon a demonstration, 

pursuant to sections 12l(d)(4)(C) of CERCLA, 42 u.s.c. 

§ 962l(d)(4)(C), that achievement of the Cleanup Standard(s) is 

"technically impracticable from an engineering perspective." A 

Cleanup Standard may be found to be technically impracticable for 

a particular contaminant when such factors as the limitations of 

current EPA-approved sampling, monitoring, laboratory 

quantification and other technologies preclude quantification of 

that contaminant at the Cleanup Standard level established in the 

SOW. No petition shall be filed until at least five (5) years 

) have elapsed following the initial utilization of the pipeline to 

the IDPW sewer system. 

2. Determination. u.s. EPA shall review and consider the 

information in the Petition submitted pursuant to Subparagraph 1 

above, shall consult with the State and shall make a 

determination, in accordance with applicable laws and regulations 

in effect at the time of the Petition, as to whether compliance 

with any of the Cleanup Standards shall be waived: what 

alternative cleanup standards, if any, or other protective 

measures (including institutional controls), if any, shall be 

established: and whether any part of the remedial action shall be 

modified or terminated in whole or in part. 
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3. Review. Any party may challenge u.s. EPA's 

determination under Subparagraph 2 above in accordance with the 

dispute resolution provisions of Sections XIII.C.l of this 

Decree. 

4. Five-Year Review. Any technical impracticability 

waiver that is granted pursuant to this Sections shall be subject 

to the five-year review provision of Sections VII of this Decree 

and Sections 121(c) of CERCLA, 42 u.s.c. § 9621(c). 

5. Other waivers. Nothing herein shall preclude Settling 

Defendants from petitioning u.s. EPA for any other waiver 

pursuant to Sections 121(d)(4) of CERCLA, 42 u.s.c. § 9621(d) (4). 

VII. 

U.S. EPA PERIODIC REVIEW TO ABSORB 
PROTECTION OF ROMAN HEALTH AND ENVIRONMENT 

To the extent required by Sections 121(c) of CERCLA, 

42 u.s.c. § 9621(c), and any applicable regulations, u.s. EPA 

shall review the remedial action at the Facility at least every 

five (5) years after the entry of this Consent Decree to assure 

that human health and the environment are being protected by the 

remedial action being implemented. Settling Defendants' 

Contractor shall provide the technical data needed for the 

review. If, subject to the provisions in Sections XVII (Covenant 

Not To Sue) and XXII (Litigation Against Non-Settlers), u.s. EPA 

determines, after consultation with the State, that human health 

or the environment are not being so protected and that further 

response action in accordance with Sections 104 or 106 o~CERCLA, 

42 u.s.c. §§ 9604, 9606, is appropriate at the Facility, the u.s. 
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EPA may seek to require such action. Settling Defendants reserve 

fully their rights to contest and defend against such action. 

VIII. 

QUALITY ASSPRAHCB 

Settling Defendants shall use quality assurance, quality 

control, and chain of custody procedures in accordance with u.s. 

EPA's "Interim Guidelines and Specifications For Preparing 

Quality Assurance Project Plans," (QAM-005/80) and subsequent 

amendments. Prior to the commencement of any monitoring project 

under this Consent Decree, Settling Defendants shall submit a 

Quality Assurance Project Plan ( 11 QAPP11 ) to u.s. EPA and the State 

that is consistent with the SOW and applicable guidelines. u.s. 

EPA, after review of Settling Defendants' QAPP(s} and the State's 

comments thereon, will notify Settling Defendants of any required 

modifications, conditional approval, disapproval, or approval of 

the QAPP(s). Notifications of modifications, conditional 

approvals, or disapprovals shall be accompanied by an explanation 

of u.s. EPA's basis therefor. Upon notification of disapproval 

or any need for modifications, Settling Defendants shall make all 

required modifications in the QAPP, subject to the dispute 

resolution provisions of Sections XIII. Sampling data, if 

generated in a manner consistent with the QAPP, shall be 

admissible as evidence, without objection, in any proceeding 

under this Decree. Settling Defendants shall assure, through 

appropriate contractual terms, that u.s. EPA personnel or , 
authorized representatives are allowed reasonable access to any 

laboratory utilized by Settling Defendants in implementing this 
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Consent Decree. In addition, Settling Defendants shall have a 

designated laboratory analyze samples submitted by u.s. EPA for 

quality assurance monitoring. 

I%. 

BIMPLIBG AND DQCVMBNT AY)XLIBILITY 

A. The Parties shall make available to each other the 

results of all validated sampling and/or tests or other data 

generated in performance of this Consent Decree, and, in the case 

of Settling Defendants, shall submit these results in progress 

reports as described in Sections X of this Consent Decree 

(Reporting Requirements). Each Party may review, upon request, 

all sampling data generated by any other Party as part of the 

Work conducted under this Consent Decree. 

B. At the request of u.s. EPA or the State, Settling 

Defendants shall allow split or duplicate samples to be taken by 

u.s. EPA, the State and/or their authorized representatives, of 

any samples collected by Settling Defendants pursuant to the 

performance of this Consent Decree. Settling Defendants shall 

notify u.s. EPA and the State not less than seven (7) days in 

advance of such sample collection activity; provided, however, 

that if seven (7) days notice is not practical under the 

circumstances, Settling Defendants shall provide reasonable 

notice of the sampling activity. In addition, U.S. EPA and the 

State shall have the right to take any additional samples that 

u.s. EPA or the State deems necessary. At the request of the 

Settling Defendants, the U.S. EPA and/or the State will allow 

split and/or duplicate samples to be taken by the Settling 
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Defendants and/or their authorized representatives of any samples 

collected by u.s. EPA and/or the State relating in any way to the 

Facility. The u.s. EPA and/or the State shall notify the 

Settling Defendants not less than seven (7) days in advance of 

such sample collection activities: provided, however, that if 

seven (7) days notice is not practical under the circumstances, 

the u.s. EPA andjor the state shall provide reasonable notice of 

the sampling activity. All Parties will provide the other 

Parties with all results of any split sample analyses. 

x. 
RIPORTING RIOUIBEMEHTS 

A. Settling Defendants shall require their Project 

Coordinator described in Sections XI to prepare and provide to 

u.s. EPA and the State written quarterly progress reports which: 

(1) describe the actions which have been taken toward achieving 

compliance with this Consent Decree during the previous quarter; 

(2) include all results of sampling and tests and all other data 

received by Settling Defendants during the course of the Work 

performed pursuant to the SOW; (3) include all plans and 

procedures completed under the SOW during the previous quarter; 

(4) describe all actions, data and plans which are scheduled for 

the next quarter and provide other information relating to the 

progress of construction as is customary in the industry: 

(5) include information regarding percentage of completion, 

unresolved delays encountered or anticipated that may affect the 

future schedule for implementation of the sow, and a description 

of efforts made to mitigate those delays or anticipated delays. 
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These quarterly progress reports are to be submitted to u.s. EPA 

and the state by each January 30, April 30, July 30, and 

October 30 following the date of approval and entry of this 

Consent Decree. The first quarterly progress report ~hall be due 

on or before the second quarterly reporting date following the 

effective date of this Consent Decree. 

B. If the date for submission of any item or notification 

required by this Consent Decree falls upon a weekend or State or 

federal holiday, the time period for submission of that item or 

notification is extended to the next business day following the 

'-" weekend or holiday. 

c. Upon the occurrence of any event during performance of 

the Work which, pursuant to Sections 103 of CERCLA, 42 u.s.c. 

§ 9603, requires reporting to the National Response Center, 

Settling Defendants shall promptly orally notify the u.s. EPA's 

RPM/OSC, and the State's Project Coordinator as described in 

Sections XI. In the event of the unavailability of the RPM/OSC 

and the State's Project Coordinator, Settling Defendants shall 

notify the Emergency Response Section, Region 5, United States 

Environmental Protection Agency and the State's Emergency 

Response Section. The above notification is in addition to the 

reporting required by sections 103. Within 20-days of the onset 

of such an event, Settling Defendants shall furnish to Plaintiffs 

a written report setting forth the events which occurred and the 

measures taken, and to be taken, in response thereto. Within 30 

days of the conclusion of such an event, Settling Defendants 
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shall submit a report setting forth all actions taken to respond 

thereto. 

ZI. 

BBJIBDIAL PBOJICT IWIAQBR/PRQJBC'l' COOBDIIIA'l'QRS 

A. u.s. EPA shall designate a Remedial Project Manager 

("RPM") and/or an on-scene Coordinator ("OSC"), and the State 

shall designate a Project Coordinator for the Facility. The 

Plain~iffs may designate other representatives, including u.s. 

EPA and State employees, and federal and State contractors and 

consultants, to observe and monitor the progress of any activity 

undertaken pursuant to this Consent Decree. The RPM/OSC shall 

have the authority lawfully vested in an RPM/OSC by the National 

Contingency Plan. 

B. Settling Defendants shall also designate a Project 

Coordinator who shall have primary responsibility for 

implementation of the Work at the Facility. During 

implementation of this Consent Decree the Project Coordinators of 

the State and Settling Defendants and u.s. EPA's RPM/OSC shall, 

whenever possible, operate by consensus and shall attempt in good 

faith to resolve informally any disputes regarding the activities 

to be undertaken pursuant to this Consent Decree. 

c. The Settling Defendants and the State shall have the 

right to invoke the provisions of Sections XIII (Dispute 

Resolution) to contest any actions by the RPM/OSC taken pursuant 

to Paragraph A above. . • 
D. To the maximum extent possible, except as specifically 

provided in the Consent Decree, communications between u.s. EPA, 
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the State and Settling Defendants, concerning the terms and 

conditions of this Consent Decree shall be made between the 

RPM/OSC and the Project Coordinators. 

E. Within twenty (20) days of the effective date of this 

Consent Decree, Settling Defendants, the State and u.s. EPA shall 

notify each other, in writing, of the name, address and telephone 

number of the designated Project Coordinators and the RPM/OSC. 

The Parties will notify each other, in writing, of any changes to 

the originally supplied information within twenty (20) days of 

the date of such change. 

ZII. 

FORCE MAJEURE 

A. "Force majeure" for purposes of this Consent Decree is 

defined as any event arising from causes beyond the control of 

Settling Defendants in the exercise of due diligence which delays 

or prevents the performance of any obligation under this Consent 

Decree. 

B. When Settling Defendants become aware of events which 

may delay the completion of any phase of the Work or delay access 

to the Facility or to any property on which any part of the Work 

is to be performed, whether or not caused by a "force majeure" 

event, Settling Defendants shall promptly notify the RPM/OSC and 

the State Project Coordinator by telephone or, in the event of 

their unavailability, the Director of the Waste Management 

Division of u.s. EPA and the Chief of the IDEM Site Management 

Section. Within thirty (30) days of the date on which S~ttling 

Defendants become aware, or should have become aware through the 
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exercise of reasonable diligence, of the event(s) which Settling 

Defendants identify as being responsible for the delay, Settling 

Defendants shall supply to Plaintiffs in writing the reason(s) 

for and anticipated duration of such delay, the measures taken 

and to be taken by Settling Defendants to prevent or minimize the 

delay, and the timetable for implementation of such measures. 

Failure to give timely notice to the RPM/OSC and State Project 

Coordinator will constitute a waiver of any claim of force 

majeure. 
-c. The u.s. EPA shall respond to any notification made 

pursuant to paragraph B within forty-five (45) days. If u.s. EPA 

agrees that the notification describes a force majeure event, the 

force majeure delay identified in the notification shall take 

effect, and the deadlines referred to in the sow shall be amended 

to reflect the force majeure delay. 

D. If the Plaintiffs and Settling Defendants cannot agree 

whether the reason for the delay was a force majeure event, or 

whether the duration of the delay is or was warranted under the 

circumstances, the Plaintiffs and Settling Defendants shall 

resolve the dispute according to Sections XIII (Dispute 

Resolution) below. Settling Defendants have the burden of 

proving force majeure as a defense to an alleged failure to 

comply with this Consent Decree. 
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XIII. 

DISPQTI JIIOLQTIQI 

A. Informal piscussion 

The Parties to this Consent Decree shall attempt · 

expeditiously to resolve any disagreements that arise under this 

Consent Decree through informal discussions, as required by 

Sections 121(e)(2) of CERCLA, 42 u.s.c. I 9621(e)(2). 

B. MP.tion for Dispute Resolution 

1. In the event that any dispute arisin~ under this 

Consent Decree is not resolved expeditiously through informal 

means, any Party desiring dispute resolution under this 

Sections shall give prompt written notice to the persons listed 

in Sections XXIV below (Notices). 

2. Within ten (10) business days of the service of notice 

of dispute pursuant to the Paragraph B.l above, the party who 

gave the notice shall serve on the other parties to this Decree a 

written statement of the issues in dispute, the relevant facts 

upon which the dispute is based, and factual data, analysis or 

opinion supporting its position, and all supporting documentation 

on which such party relies (hereinafter the "Statement of 

Position"). Opposing parties shall serve their Statements of 

Position, including supporting documentation, no later than ten 

(10) business days after receipt of the complaining party's 

Statement of Position. 

3. If the Parties cannot resolve a dispute within sixty 

(60) calendar days from the time notice of the dispute il given 

by letter as described in the preceding sentence, then any Party 
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to this consent Decree affected by the dispute may file a Motion 

for Dispute Resolution with this Court setting forth the matter 

in dispute and the relief requested. Any Party to this Consent 

Decree affected by the dispute may file such motion prior to the 

expiration of the sixty (60) day period if the circumstances 

require prompt resolution. However, in such a case u.s. EPA 

shall have a reasonable opportunity to render its decision and to 

identify the documents in the administrative record. The period 

for negotiations may be extended by agreement between the Parties 

to the dispute. 

4. An administrative record of any dispute shall be 

maintained by u.s. EPA. The record shall include the written 

notification of such dispute, the Statements of Position served 

pursuant to the preceding paragraphs, any relevant documents 

generated by any of the Parties or their contractors or agents, 

and any other relevant documents submitted by any of the Parties. 

To ensure that the administrative record is complete prior to a 

u.s. EPA decision, U.S. EPA shall provide notice and identify all 

documents upon which it .intends to rely at least ten (10) 

business days prior to issuance of a final decision, and the 

Parties shall have an additional opportunity to provide documents 

to be included in the administrative record until three (3) 

business days prior to the date of decision. 

5. Except as specified in Subsection XVI.E below 

(Stipulated Penalties), the filing of a motion with the Court 

challenging the u.s. EPA's decision shall not of itself extend or 
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postpone any Party's obligations under this Consent Decree with 

respect to the disputed issue. 

c. Standards of Determination 

1. Any decision or determination by u.s. EPA pertaining to 

the selection of the remedy or adequacy of the Work performed 

under this Consent Decree will be reviewed by the Court on the 

basis of the administrative record and will be upheld by the 

court unless it is arbitrary and capricious or otherwise not in 

accordance with the law. Any decision by the Court under this 

Sections is subject to appeal. 

2. Except as specified in Subparagraph 1 above or 

otherwise in this Decree, this Consent Decree does not establish 

burdens of proof, the scope of information and materials which 

) may be considered by the Court, or standards of any kind for 

judicial determination of disputes between the Parties. 

3. Notwithstanding the provisions in Subparagraph 1 above, 

if Congress or a court of controlling jurisdiction establishes or 

provides for a different procedure or standard of review, any 

Party may move the Court to modify Subparagraph 1 to conform to 

such procedure or standard. 

o. Disputes Between Plaintiffs 

1. Should a dispute regarding implementation of this 

Consent Decree arise between the Plaintiffs, they shall first 

attempt to resolve such dispute expeditiously and informally, and 

to provide the Settling Defendants with a sinqle Statement of .. 
Position. If the Plaintiffs do not aqree after a reasonable 
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period, the dispute shall be resolved in accordance with the 

provisions of this Section. 

2. In the event of a dispute between the Plaintiffs, 

Settling Defendants may, after consultation with U.S. EPA, rely 

on u.s. EPA's position in i•plementing any aspect of the Work 

during the pendency of the dispute. If the dispute is resolved 

in the State's favor, Settling Defendants shall not be liable for 

any costs, penalties or other liabilities that otherwise could 

arise due to such reliance by Settling Defendants on u.s. EPA's 

position. Any delays in performance of the Work caused by.or 

attributable to any dispute between the Plaintiffs shall 

constitute Force Majeure. 

XIV. 

RETENTION AND AVAILABILITY OP INFORMATION 

A. Each Settling Defendant or its designee shall retain 

for a period ending five (5) years after issuance of the 

Certification of Completion described in Sections XXIX.B below, 

and make available to u.s. EPA and the State, a complete set of 

records and documents which relate to the performance of Work 

under this Consent Decree, including, but not limited to, 

documents reflecting the results of any sampling, tests, or other 

data or information generated or acquired with respect to 

performance of the requirements in this Consent Decree; and all 

documents in the possession of such Settling Defendant which have 

not been previously provided to u.s. EPA, and that evidence the 
r 
r 

amounts and characteristics of Waste Material that may have come 

to be located at the Facility, or pertain to any contract, 
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agreement, or other arrangement for disposal or treatment, or 

arrangement with a transporter for transport for disposal or 

treatment, of waste Material that may have come to be located at 

the Facility. After the period of document retention,· Settling 

Defendants or their designee shall notify u.s. DOJ, u.s. EPA and 

the State at least ninety (90) calendar days prior to the 

destruction of any such documents, and upon request by u.s. EPA 

or the State, Settling Defendants or their designee shall 

relinquish custody of the documents to u.s. EPA or the State. 

B. Settling Defendants or their designee may assert 

business confidentiality claims covering part or all of the 

information provided in connection with this consent Decree in 

accordance with Sections 104(e)(7) of CERCLA, 42 u.s.c. 

§ 9604(e) (7), and pursuant to 40 C.F.R. 2.203(b) and applicable 

State law. 

c. Information determined to be confidential by u.s. EPA 

will be afforded the protection specified in 40 C.F.R. Part 2, 

Subpart B and, if determined to be entitled to confidential 

treatment under state law by the State, it will be afforded 

protection under State law by the State. If no such claim 

accompanies the information when it is submitted to the u.s. EPA 

and the State, the public may be given access to such information 

without further notice to Settling Defendants unless otherwise 

required by law. 

D. Information acquired or generated by Settling , 

Defendants or their designee in performance of Work that is 

subject to the provisions of Sections 104(e)(7)(F) of CERCLA, 
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42 u.s.c. § 9604(e)(7)(F), shall not be claimed as confidential 

by Settling Defendants. Documents or portions thereof which are 

asserted to be subject to attorney work product privilege or 

other privilege under law are not subject to inspection and 

copying under this Consent Decree, but the Settling Defendant(s) 

making such a claim of privilege shall provide to the requesting 

Party a written identification of the title and subject matter of 

each document for which a privilege is claimed, and an 

explanation as to why the privilege is applicable to the document 

or portion thereof. No such claim of privilege may be asserted 

over documents that consist exclusively of results of any 

sampling, tests, or other data or information required to be 

generated under the terms of this Decree. The requesting Party 

shall have the right to contest any claim of privilege by another 

Party through an appropriate motion to this Court. The burden of 

proving that a document is subject to a claim of privilege shall 

lie with the Party asserting the claim. 

xv. 

UIJIBUBSEMBN'l' 

A. Settling Defendants shall pay oversight costs incurred 

by the United States and the State which are not inconsistent 

with the NCP and which are incurred after the effective date of 

this Consent Decree in overseeing implementation of the sow, up 

to and not to exceed the total amount of $650,000 over the 

duration of oversight activities. Payments shall be made on an 
, , 

annual basis and, unless disputed by the Settling Defendants, 

paid within 30 days of the submission of itemized cost statements 
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and supporting documentation by the United States and the State. 

) The United States and the state shall submit such oversight cost 

claims as soon as practicable after each anniversary date of this 

Consent Decree. If the Settling Defendants dispute an oversight 

cost claim, the dispute resolution procedures in Sections XIII 

shall apply and payment of the disputed portion shall be 

suspended until the dispute is resolved by the court (or until 

resolution of any appeal from the Court's decision): if the 

payment is still owed after resolution, that payment shall be due 

within thirty (30) days of the court's decision, with accrued 

interest. Interest shall be calculated pursuant to 42 u.s.c. 

§ 9607(a). 

Unless Plaintiffs notify Settling Defendants to the contrary 

pursuant to the procedures in Sections XXIV (Notices), payment 

) shall be made to EPA Region 5, Attn: Superfund Accounting; P.O. 

Box 70753; Chicago, Ill. 60673, in the form of a certified check 

payable to "EPA Hazardous Substance Superfund" and referencing 

"Northside Sanitary Landfill, No. H2" on the check, and to the 

Indiana Department of Environmental Management, Attn: Cashier, 

105 S. Meridian St., Indianapolis, Indiana 46206-6015, in the 

form of a certified check payable to "Indiana Department of 

Environmental Management" (or to such addresses as may be 

subsequently identified by Plaintiffs). A copy of the cover 

letter accompanying all such payments shall be sent to u.s. DOJ 

at the address set forth in Sections XXIV (Notices), or such 

other address as may be identified pursuant to Sections XXIV. , 
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B. In consideration of and upon payment of the oversight 

costs as provided by this Section, the United states and the 

State covenant not to sue the Settling Defendants for any 

oversight costs in excess of the cap established in subparagraph 

A incurred in overseeing the Work. If future response actions at 

the Facility are required under Sections XVII.D, the cap set 

forth in subparagraph A will not apply to oversight costs 

attributable to the future response actions. 

c. If o~ersight costs recoverable under subparagraph A are 

outstanding at the time the United States and the State plan to 

terminate this Consent Decree, Settling Defendants shall, within 

thirty (30) days of the submission of an itemized cost statement 

and supporting documentation by the United States and the State, 

and before termination of this Consent Decree, pay such oversight 

) costs, subject to resolution of any pending dispute resolution 

procedures for any such costs that are in dispute. 

D. The Settling Defendants shall pay $22,500 to the United 

States in order to compensate for natural resources damages 

identified by the United States Department of the Interior. 

Payment shall be made within thirty (30) days following the 

effective date of this Consent Decree to the u.s. Fish and 

Wildlife Service, Regional Director (AFWE/ADM), Federal Building, 

Fort Snelling, Twin Cities, Minnesota 55111, with a reference to 

"Northside Sanitary Landfilf on the check. A copy of the check 

shall be sent to the Office of Environmental Project Review, 

Department of the Interior, 18th and C Streets, N.W., Wa~ington, 
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D.C. 20240, and to the u.s. Department of Justice at the address 

set forth in Sections XXIV (Notices) below. 

E. In consideration of the Payment of $30,000, the State 

of Indiana covenants not to sue the Settling Defendants for 

natural resources damages. Payment shall be made within thirty 

(30) days of the effective date of this Consent Decree to the 

State of Indiana Department of Natural Resources, State Office 

Building, Indianapolis, Indiana, with a reference to "Northside 

Sanitary Landfill." 

XVI. 

STIPULATED PENALTIES 

A. Penalties. The Settling Defendants shall be liable to 

the Plaintiffs for payment of total stipulated penalties for each 

of the following violations of this Consent Decree, unless the 

violation is excused pursuant to Sections XII (Force Majeure), is 

caused by the actions of Plaintiffs or their agents (including 

but not limited to the RPM/OSC), or is reduced or waived by the 

Plaintiffs: 

1. Late Reports. For each day that the Settling 

Defendants fail to submit quarterly progress reports or the 

reports referenced at pp. 4~1 and 5-3 of the SOW in accordance 

with the schedule set forth in the sow other than those 

identified in Paragraph A.2. below: $100 for the first 7 days; 

$500 for the 8th through 30th days; and $1000 for each day after 

the 30th day. 

2. Delayed Work. For each day that any of the items 

of Work specified below is delayed, $500 for the first 7 days; 
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$2,500 for the 8th through 30th days; $5,000 for the 31st through 

the 60th day; and $8,000 a day after the 60th day: 

a. Submission of a Work Plan for Supplemental 
Investigations in accordance with the 
schedule set forth in Sections 5.2 of the 
sow. 

b. Submission of a Final Remedial Design ("RD") 
Report in accordance with the schedule set 
forth in Sections 5.2 of the SOW. 

c. completion of the hydraulic isolation wall in 
accordance with the schedule to be set forth 
in the Final RD Report. 

d. Completion of the landfill remedy f~, the 
cap, leachate and combined 
leachate/ground-water collection systems, and 
the pipeline to the IDPW sewer system) in 
accordance with the schedule to be set forth 
in the Final RD Report. 

3. Forgiveness of Certain Delayed Work Penalties. 

Stipulated penalties for the untimely submission of either the 

Work Plan for Supplemental Investigations or the Final RD Report 

will be waived if the Settling Defendants complete construction 

of the hydraulic isolation wall and the landfill remedy (~, 

the cap, combined leachate/ground-water collection system and the 

pipeline to the IDPW sewer system) within the timeframes 

established in the Final RD Report, so long as both the 

construction of the hydraulic isolation wall and the landfill 

remedy also are completed within seventy-two (72) months after 

the effective date of the Consent Decree. Settling Defendants 

shall not begin the Work set forth in items c and d above until 

u.s. EPA, after consultation with the State, has approved the 

Final RD Report. 
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Any stipulated penalties for untimely submission of the Work 

Plan for Supplemental Investiqations or the Final RD Report shall 

be collected as specified pursuant to Paraqraph D below, but 

shall be paid into an interest-bearinq escrow account and shall 

remain there until the deadlines specified in the Final RD Report 

for completion of the hydraulic isolation wall, and for the 

landfill remedy (~, the cap, leachate and combined 

leachatejqround-water collection systems and the pipeline to the 

IDPW sewer system). If any of those deadlines are missed, or if 

Settlinq Defendants fail to complete the hydraulic isolation wall 

and the landfill remedy within seventy-two (72) months from the 

effective date of this Consent Decree, then the balance of the 

escrow account shall be paid to the Plaintiffs as provided in 

Paraqraph D below. If all of those deadlines are met and the 

hydraulic isolation wall and landfill remedy are completed within 

seventy-two (72) months of the effective date of this Consent 

Decree, the balance of the escrow account shall be paid to the 

Trustee on behalf of the Settlinq Defendants. 

4. Time Limitation. Penalties for failure to meet 

the reportinq requirements listed in Subparaqraph A.l shall not 

accrue after the sixtieth day following the deadline unless the 

Plaintiffs have provided notice to Settlinq Defendants that they 

have not received such report in a timely fashion, and Settlinq 

Defendants have failed to provide such report within five days of 

receipt of such notice. 

B. Accrual Dates. Except as provided in Paraqraptt E 
, 

below, all stipulated penalties beqin to accrue on the day 
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following the day that complete performance for each item 

specified in Paragraph A is due, and continue to accrue through 

the final day of correction of the noncompliance. Payment of 

stipulated penalties shall not alter in any way Settling 

Defendants• obligations to complete performance. 

C. Notice. Following a deteraination by EPA, after 

consultation with the State, that Settling Defendants may have 

failed to comply with the requirements of this Consent Decree, 

Plaintiffs shall give Settling Defendants written notice of said 

claim and describe the alleged noncompliance. This notice shall 

also identify the deadline missed and indicate the amount of 

stipulated penalties allegedly due. 

D. Payment. All stipulated penalties owed to the 

Plaintiffs under this Sections shall be payable within thirty 

) (30) days of receipt of written demand, if the Settling 

Defendants do not invoke the dispute resolution procedures under 

Sections XIII above. Interest shall begin to accrue on the 

unpaid balance of any specific penalty at the end of the thirty 

(30) day period for that penalty, whether or not dispute 

resolution procedures have been invoked. Interest shall be 

calculated pursuant to 42 u.s.c. § 9607(a). One half of all 

stipulated penalties owed shall be paid by certified check to the 

United States, and the other half shall be paid to the State of 

Indiana, as described below. Interest payments will be divided 

equally between the United States and the State. Such payments 

shall reference "Northside Sanitary Landfill, No. H2" an~the .. 
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docket number of this case. All checks shall be prepared and 

transmitted in accordance with Sections XV.A. 

E. Disputes. settling Defendants may dispute Plaintiffs' 

right to the stipulated penalties specified in the notice given 

pursuant to Subparagraph C above in accordance with the dispute. 

resolution procedures of Sections XIII above. During such 

disputes, penalties shall accrue, with interest, but need not be 

paid during the dispute resolution period. If the Court becomes 

involved in the resolution of the dispute, the period of dispute 

shall end upon the rendering of a decision by the court 

~, regardless of whether any party appeals such decision. In the 

event of an appeal, the penalty amount in dispute shall be placed 

into an escrow account until a decision has been rendered by the 

) 
final court of appeal. If the Settling Defendants prevail upon 

resolution, no penalties shall be payable. If the Settling 

Defendants do not prevail upon resolution, Plaintiffs have the 

right to collect all penalties which accrued prior to and during 

the period of dispute. The Settling Defendants shall, however, 

have the right to petition the Court for a finding that the 

Settling Defendants• position regarding the dispute had 

substantial support in law, fact and/or expert opinion (as 

applicable) and reasonably could have been expected to prevail, 

in light of the applicable standard of judicial review, and that 

Settling Defendants sought dispute resolution at the earliest 

practicable time and took all other appropriate steps to avoid 
, 

any delay in remedial action work as a result of the dispute. If 

the Court so finds, the Court may reduce the stipulated penalties 
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by any amount that the Court deems appropriate. Settling 

petition for reduction of stipulated penalties submitted 

hereunder. 

F. Cboice of penalties. Nothing herein shall preclude EPA 

from assessing civil penalties or bringing an action in this 

Court pursuant to Sections 109 of CERCLA for any failure or 

refusal to comply with the provisions of this Consent Decree. 

The United States may elect, in its sole discretion, whether to 

seek stipulated penalties under this Sections or to seek civil 

penalties under Sections 109 of CERCLA for a particular violation 

of the Consent Decree, but agrees not to seek both types of 

penalties for the same violation. 

G. Effect of Notice. The filing of a written notice of a 

dispute shall not alter in any way the Settling Defendants• 

obligations to complete the activities required of them under 

this Consent Decree. 

XVII. 

COVENANTS MOT TO SOB 

A. In consideration of actions which will be performed and 

payments which will be made by the Settling Defendants under the 

terms of the Consent Decree, and except as otherwise specifically 

provided in this Section, the United States and the State 

covenant not to sue the Settling Defendants or their officers, 

directors, employees, or agents for covered Matters. 

B. Covered Matters shall include the following: 

(1) Any and all claims available to Plaintiffs under 
any environmental statute or regulation 
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administered by u.s. EPA, including but not 
limited to Sections 106 and 107 of CERCLA, 
42 u.s.c. IS 9606 and 9607, and Sections 7003 of 
the Resource Conservation and Recovery Act (RCRA), 
42 u.s.c. S 6973, and any and all claims available 
to the State under any environmental statute, 
regulation, or common law doctrine, including but 
not limited to Indiana Code II 13-7-8.5 to -8.7, 
and 13-7-5-7 to -10, based on the facts 
surrounding the transactions or occurrences as 
described in Plaintiffs' complaint against the 
Settling Defendants or the Work and activities 
performed by the Settling Defendants in compliance 
with this Consent Decree: 

(2) Potential claims of the United States or the State 
against the Settling Defendants for reimbursement 
under the provisions of Sections 107 of-CERCLA, 
42 u.s.c. § 9607, for all costs attributable to 
the Facility incurred prior to the effective date 
of this Consent Decree, including but not limited 
to all costs in connection with the Remedial 
Investigation and Feasibility Study and predesign 
studies for the Facility and all associated 
contractor, administrative and legal costs, all of 
which are hereby expressly waived; and 

(3) Any claim by Plaintiffs for natural resources 
damages under Sections 107(a) of CERCLA, 42 u.s.c. 
§ 9607(a). 

c. "Covered Matters" do not include: 

(1) Liability arising from hazardous substances 
removed from the Facility by Settling Defendants 
in the course of the Work: 

(2) Claims based on a failure by the Settling 
Defendants to meet the requirements of this 
Consent Decree: 

(3) Criminal liability: 

(4) Any matters for which the United States is owed 
indemnification under Sections XXII hereof; and 

(5) Liability for violations of federal or State law 
which occur during implementation of the remedial 
action. , 

D. Notwithstanding any other provision in this Consent 

Decree, (1) the United States reserves the right to institute 
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proceedings in this action or in a new action or to issue an 

Order seeking to compel the Settling Defendants to perform 

additional CERCLA response work at the Facility and (2) the 

United states and the State reserve the right to institute 

proceedings in this action or in a new action seeking to 

reimburse the United States for natural resource damage and for . 

its Response Costs and to reimburse the State for its matching 

share of any response action undertaken by u.s. EPA or the State 

under CERCLA, relating to the Facility. 

(a) The United States may institute proceedings 

referenced in Clauses (1) and (2) above where liability arises as 

follows: 

1. For proceedings prior to termination of this 
Consent Decree pursuant to Sections XXIX 
below, conditions at the Facility previously 
unknown to the United States are discovered 
after the entry of this Consent Decree, or 
information is received, in whole or part, 
after entry of this Consent Decree, and those 
previously unknown conditions or that 
information indicate that the remedial action 
is not protective of human health and the 
environment; and 

2. For proceedings subsequent to termination of 
this Consent Decree pursuant to Sections XXIX 
below, conditions at the Facility previously 
unknown to the United States are discovered 
after the termination of the Decree, or 
information is received, in whole or in part, 
after termination of this Consent Decree: and 
those previously unknown conditions or that 
information indicate that the remedial action 
is not protective of human health and the 
environment. 

(b) The State may institute proceedings referenced in 

Clause (2) above where liability arises as follows: 

1. For proceedings prior to termination of this 
Consent Decree pursuant to Sections XXIX 
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below, conditions at the Facility previously 
unknown to the State are discovered after the 
entry of this Consent Decree, or information 
is received, in whole or part, after entry of 
this consent Decree, and those previously 
unknown conditions or that information 
indicate that the remedial action is not 
protective of human health and the 
environment; and 

2. For proceedings subsequent to termination of 
this Consent Decree pursuant to Sections XXIX 
below, conditions at the Facility previously. 
unknown to the State are discovered after the 
termination of the Decree, or information is 
received, in whole or in part, after 
termination of this Consent Decree; and those 
previously unknown conditions or that 
information indicate that the remedial action 
is not protective of human health and the 
environment. 

E. The covenants not to sue set forth in Paragraph A above 

shall take effect on the effective date of this Consent Decree as 

described in Sections XXIX.A below. With respect to future 

liability, the covenants not to sue shall take effect upon 

certification by EPA of the completion of the remedial action 

pursuant to Sections XXIX.B below. All covenants not to sue 

shall remain in effect following termination of this Consent 

Decree. 

F. Notwithstanding any other provision in this consent 

Decree, the covenants not to sue in this Sections shall not 

relieve the Settling Defendants of their obligation to meet and 

maintain compliance with the requirements set forth in this 

Consent Decree. 

G. Subject to the provisions in subparagraph XVII.A above, 

nothing in this Consent Decree shall constitute or be construed 

-as a release or a covenant not to sue regarding any claim or 
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cause of action against any person, firm, trust, joint venture, 

partnership, corporation or other entity not a signatory to this 

Consent Decree for any liability it may have arising out of or 

relating to the Facility. Plaintiffs expressly reserve the right 

to sue any person, other than the Settling Defendants, in 

connection with the Facility. 

XVIII. 

DIATJIBN'l' Ol QL DSTB BY IDPW 

A. The IDPW and the other Settling Defendants have entered 

a Wastewater Treatment Agreement pursuant to which IDPW will, 

subject to the terms and conditions of that agreement, collect in 

its sewer system leachate and groundwater from the Facility ("NSL 

waste") and treat such waste at IDPW 1 s Advanced Wastewater 

Treatment Plant for purposes of implementing the Work required by 

this Consent Decree. Plaintiffs are not parties to the 

Wastewater Treatment Agreement. 

B. Prior to entering the IDPW sewage treatment works, the 

NSL waste will mix in the IDPW sewer system with sanitary and 

other wastes that have been discharged to the IDPW sewer system 

by other users. 

c. The Parties agree, and the court finds, that such 

receipt and treatment of NSL waste by the IDPW currently is 

regulated by the federal Clean Water Act (33 u.s.c. §§ 1251 ~ 

seq.) and the Indiana Water Pollution Control Law (Indiana Code 

§§ 13-1 et seq.), not by RCRA or the Indiana Hazardous Waste 

Statute, Indiana Code§ 13-7-8.5 (1988). It is the expedtation 

of the Parties that this method of treating NSL waste will remain 
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in force and that IDPW's receipt and treatment of NSL Waste will 

continue to be regulated exclusively under the federal Clean 

Water Act and the Indiana Water Pollution Control Law during the 

entire period of implementation of the remedy. 

D. If for any reason the IDPW wastewater treatment syste~ 

is unavailable to receive and treat groundwater and leachate from 

NSL, the Settling Defendants shall, in accordance with the 

provisions below, immediately implement alternative measures for 

storage, treatment, andjor discharge of groundwater and leachate 

from NSL that meet all applicable or relevant and appropriate 

·~ standards, and that are protective of human health and the 

environment. 

) 

1. Settling Defendants will continue operation of the 

groundwater and leachate collection system, and will implement 

the contingency portion of the Operation and Maintenance Plan 

contained in the RD Report (relating to storage, treatment and 

discharge of groundwater and leachate from NSL during IDPW 

unavailability) (see Sections 3.1 of the SOW), during any period 

when: (a) the IDPW sewer system is temporarily unavailable to 

receive and treat NSL waste (for example, as a result of power 

failure or heavy rain); or (b) if as provided in 

subparagraph D.2. below an alternative to IDPW is to be 

implemented, during any period prior to implementation of the 

alternative. Settling Defendants will provide u.s. EPA and the 

State prompt notice when use of the contingency portion of the 

Operation and Maintenance Plan is required. 
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2. If the IDPW sewer system is expected to be unavailable 

for an extended period, or permanently, to receive and treat NSL 

waste prior to completion of the Work, the Settling Defendants 

shall promptly notify u.s. EPA and the State and shall provide 

u.s. EPA and the St~te with a report that identifies and analyzes 

practicable alternative methods to store, treat, and discharge 

the groundwater and leachate from NSL. The report shall be 

delivered to u.s. EPA and the State within 75 days after IDPW 

notifies the Settling Defendants of the unavailability of the 

IDPW, and will include a description of these alternatives, the 

advantages and disadvantages of each, an estimated schedule for 

design and implementation of each, and identification of the 

alternative preferred by the Settling Defendants. 

3. u.s. EPA shall, after consultation with the state, 

) select the alternative to be implemented, and so advise the 

settling Defendants, or require additional information, including 

evaluation of an additional alternative. 

4. Upon receiving notification from u.s. EPA of the 

selected alternative, the Settling Defendants shall 

expeditiously, but within not more than 180 days, submit to u.s. 

EPA and the State a plan which sets forth: (a) the 

specifications for design, construction, and implementation of 

the selected alternative, and (b) a proposed schedule. Upon 

receipt of u.s. EPA approval, with or without modifications, 

Settling Defendants shall implement the approved plan. 

5. The sow shall be amended to correspond to any Plan , 

approved by u.s. EPA under this Section. 
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BllBCT Ol IBTTLIKIIT 

A. The Parties agree and the court hereby finds and 

concludes that this Consent Decree was negotiated in good faith 

by the Plaintiffs and settling Defendants, Premium Settling 

Defendants and Premium Settling Government Agencies, who offered 

all responsible parties for the Facility an opportunity to 

participate in the negotiations and join in this Decree; and that 

the payments by Settling Defendants, Premium Settling Defendants 

and Premium Settling Government Agencies pursuant to this Consent 

Decree represent, as between Settling Defendants, Premium 

Settling Defendants and Premium Settling Government Agencies, a 

fair and equitable apportionment of the total settlement costs. 

Settling Defendants, Premium Settling Defendants and Premium 

J Settling Government Agencies waive their rights to assert any 
/ 

claims against the Hazardous Substances Superfund under CERCLA 

that are related to any past costs or costs incurred in the Work 

performed pursuant to this Consent Decree, and nothing in this 

Consent Decree shall be construed as u.s. EPA's preauthorization 

of a claim against .the Hazardous Substances Superfund. 

B. With regard to claims for contribution against the 

Settling Defendants, Premium Settling Defendants and Premium 

Settling Government Agencies for matters addressed in this 

Consent Decree, the Parties hereto agree, and the Court hereby 

finds and concludes, that the Settling Defendants, Premium 

Settling Defendants, and Premium Settling Government Agen~ies, 

having resolved their liability to the Plaintiffs, are entitled 
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as of the effective date of this Consent Decree to the full 

measure of protection against contribution claims provided for 

under sections 113(f) (2) of CERCLA, 42 u.s.c. § 9613(f)(2), and 

to seek reimbursement from any person who is not a Party to this 

Consent Decree as provided for under Sections 113(f)(J"), 

42 u.s.c. § 9613(f) (3.), subject to the proyisions of 

Sections 113(f)(3)(C) of CERCLA, 42 U.S.C.§ 9613(f)(3)(C). 

c. Each of Arvin Industries (Roll Coater), General Motors, 

Hillenbrand Industries (Batesville Casket and Hill Rom) and 

Tricil Environmental Services, Inc. (the "Specified Settling 

Defendants") hereby waives the contribution protection described 

in Sections XIX.B above afforded under Sections 113(f)(2) of 

CERCLA, 42 u.s.c. § 9613(f)(2), as to assertion of a claim by 

Jones Chemicals against such Specified Settling Defendant, either 

in this lawsuit or in a· separate action, for contribution and/or 

indemnity with respect to Waste Material of such Specified 

Settling Defendant transported or alleged t.o have been 

transported by Jones Chemicals to the NSL Site and, similarly, 

Jones Chemicals hereby waives the contribution protection 

described in Sections XIX.B above afforded under 

Sections 113(f)(2) of CERCLA, 42 u.s.c. § 9613(f)(2), as to 

assertion of a claim by each Specified Settling Defendant against 

Jones Chemicals, either in this lawsuit or in a separate action, 

for contribution and/or indemnity with respect to Waste Material 

of such Specified Settling Defendant transported or alleged to 

have been transported by Jones Chemicals to the NSL Site.· All 
, 

defenses to any claims reserved in this section XIX.C are 
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expressly preserved, including defenses available under any 

federal or state statutory law or common law or under this 

Consent Decree. This preservation does not include defenses to 

any such claims pursuant to 42 u.s.c. S 9613(f)(2) or .those 

portions of Sections XIX.B and XX.A of this Consent Decree which 

provide that any such claims are not preserved following the 

effective date of this Consent Decree. 

Notwithstanding anything to the contrary in this Consent 

Decree, including without limitation all of its Appendices, or 

elsewhere, the waiver of contribution protection by each of the 

Specified Settling Defendants and by Jones Chemicals is limited 

as expressly provided in this Sections XIX.C, and except as 

expressly provided herein, Jones Chemicals and each of the 

Specified Settling Defendants are entitled as of the effective 

) date of this Consent Decree to the full measure of protection 

against contribution claims provided for under Sections 113(f)(2) 

of CERCLA, 42 U.S.C. § 9613(f) (2). 

The United States and the State of Indiana are not parties 

to the terms set forth in this Sections XIX.C, and do not hereby 

endorse or express any view as to the legal effect of this 

paragraph under CERCLA or other applicable law. 

D. The Settling Defendants, Premium Settling Defendants 

and Premium Settling Government Agencies agree that if any claim 

for contribution is brought against them, individually or 

collectively, the named Settling Defendant(s), Premium Settling 

Defendant(s) or Premium Settling Government Agency(ies) will 

timely notify the Plaintiffs of the institution of that claim. 
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If the Settling Defendants, Premium Settling Defendants or 

Premium Settling Government Agencies individually or collectively 

bring a claim for contribution against any person, the Settling 

Defendant(s), Premium Settling Defendant(s) or Premium Settling 

Government Agency(ies) will tiaely notify Plaintiffs of the 

institution of that claim. 

E. Execution of this Consent Decree does not constitute an 

admission of liability by Settling Defendants, Premium Settling 

Defendants or Premium Settling Government Agencies or otherwise 

constitute any evidence relevant to the Third Area. Because 

present information indicates that the contamination of the Third 

Area resulted from a source other than the NSL Site, Plaintiffs 

agree, subject to the exception stated below, not to assert any 

claim or cause of action relating to the Third Area against a 

Settling Defendant, Premium Settling Defendant or Premium 

Settling Government Agency under federal or State law, including 

common law, the basis of which is limited to the fact that such a 

Settling Defendant, Premium Settling Defendant or Premium 

Settling Government Agency is a PRP with respect to the Facility; 

provided, however, that the agreement not to assert a claim under 

the preceding clause will not apply to a Settling Defendant, 

Premium settling Defendant or Premium Settling Government Agency 

if u.s. EPA and/or the State determine that hazardous substances 

generated or transported by such Settling Defendant, Premium 

Settling Defendant or Premium Settling Government Agency were 

disposed at the Third Area or otherwise came to be locattd at the 

Third Area. 
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F. Except as otherwise provided by law, this Decree shall 

not waive, alter, or otherwise affect any order or determination 

relatinq to any owner or operator of the Facility, includinq but 

not limited to orders resultinq from an adjudication of other 

causes of action involvinq Northside Sanitary Landfill, Inc. or· 

its officers, shareholders, or directors. 

xx. 
COVENANTS NOT TO SUE AND SPECIAL PROVISIONS 

FOR PREMIUM SETTLING DEFENDANTS 
AND PREMIUM SETTLING GOVERNMENT AGENCIES 

A. Covenants Not to Sue 

Except for (1) actions relatinq to the failure, in whole or 

part, to make any payment owed pursuant to the Northside Sanitary 

Landfill Site Trust Fund Aqreement or pursuant to the Northside 

Sanitary Landfill Site Sections 468B Trust Fund Aqreement; 

(2) claims reserved in Sections XIX.C of this Consent Decree; and 

(3) actions arisinq under the Wastewater Treatment Aqreement 

referred to in Sections XVIII.A of this Consent Decree, each 

Settlinq Defendant, Premium Settlinq Defendant and Premium 

Settlinq Government Aqency hereby covenants not to sue any 

Settlinq Defendant, Premium Settlinq Defendant or Premium 

Settlinq Government Aqency as to any common law claims or any 

other claims and causes of action whatsoever (a) based on the 

facts surroundinq the transactions or occurrences as described in 

Plaintiffs' Complaint in this action, (b) relatinq to the Work 

and activities performed by the Settlinq Defendants in compliance 
, 

with this Consent Decree, and (c) under laws or regulations, 

includinq subsequently enacted laws or requlations, administered 
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and enforced by the united States or the State, which have been, 

or could have been, asserted against each other as of the 

effective date of this Consent Decree, arising out of all matters 

which were raised, or could have been raised, relating. to or 

arising from the Facility. 

In addition, except for those claims reserved in Paragraph c 

below, the Plaintiffs covenant not to sue Premium Settling 

Defendants and Premium Settling Government Agencies with regard 

to any liability that could be imposed upon any of the Premium 

Settling Defendants and Premium Settling Government Agencies as 

to any future obligations or liability at the Facility, arising 

under any environmental statute or regulation administered by 

u.s. EPA or under any State environmental statute, regulation or 

common law doctrine, including, without limitation, any 

obligation to make additional contributions to the trust funds 

established pursuant to Sections XXIII below or to perform or 

finance any additional remedial action at the NSL Site not 

contemplated by this Consent Decree or the sow. This 

Paragraph does not provide a covenant not to sue for any Premium 

Settling Defendant or Premium Settling Government Agency who does 

not make all payments, or perform work in lieu of payments, 

required by this consent Decree or for any other person or entity 

not a Party to this Consent Decree. It is not the intention of 

the Parties that this Paragraph operate as a release of any Party 

to this litigation. This covenant does not apply to criminal 

liabilities. 
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B. consideration 

Except as noted below, the covenants not to sue contained in 

Paragraph A above are given in consideration of a payment to the 

trust fund established pursuant to Sections XXIII.B and 

Appendix E by each Pr.emium Settling Defendant and Preaium 

Settling Government Agency of the amount shown for such Premium 

Settling Defendant or Premium Settling Government Agency in 

Appendix E. Each such payment or work in lieu of payment 

represents the respective Premium Settling Defendant's or Premium 

Settling Government Agency's fair share for the remedial action 

to be performed pursuant to the sow, plus a premium in 

consideration for the covenants not to sue given to such parties 

for future liability. In the case of the Indiana Department of 

Highways, the covenants not to sue set forth in Paragraph A above 

are given in consideration of the complete performance of the 

work set forth in Sections VI.A.2 of this Consent Decree. 

c. Reservation 

The covenants not to sue contained in Paragraph A above 

shall not apply to any claim or demand for personal injury, 

property damage or "toxic tort" claims of any kind or any other 

matter not the subject of this Consent Decree. 

o. Certification 

Each Premium Settling Defendant and Premium Settling 

Government Agency hereby certifies that, based on information 

currently available to it and to the best of its knowledge and , 
belief, it is aware of no facts indicating that its volumetric 
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contribution of hazardous substances to the Facility was higher 

than the amount attributed to it in Appendix E. 

E. Covenants Null and Void 

In the event it is ever shown that any Premium se.ttling 

Defendant or ~remium Settling Government Agency is responsible 

for more than the amounts of Waste Materials at the Facility 

listed in Appendix E, the covenants not to sue provided in 

Paragraph A above shall be null and void as to such Premium 

Settling Defendant or Premium Settling Government Agency, and 

such Premium Settling Defendant or Premium Settling Government 

Agency shall be subject instead to all the requirements and 

obligations of Settling Defendants set forth in this Consent 

Decree, including the requirements set forth in Appendix D. 

F. Agreement to Terms of Trust Fund 

) Each Premium Settling Defendant and Premium Settling 

Government Agency agrees to abide by the terms of the Northside 

Sanitary Landfill Site Sections 468B Trust Fund Agreement 

referenced in Sections XXIII.B and attached to this Consent 

Decree as Appendix E. 

G. Effective pate 

The covenants not to sue provided in Paragraph A above with 

respect to the Premium Settling Defendants and the Premium 

Settling Government Agencies shall become effective upon payment 

to the Northside Sanitary Landfill Site Sections 468B Trust Fund, 

pursuant to the terms of the Agreement attached as Appendix E to 

this Consent Decree, of the respective Premium Settling , 

Defendant's or Premium Settling Government Agency's payment 
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amount set forth in Appendix E, subject to and in accordance with 

the provisions of this Section, except that with respect to the 

Indiana Department of Highways, the covenant not to sue shall 

become effective upon completion of the work set forth in 

Sections VI.A.2 of this Consent Decree. 

H. Anti-Qeficiency Act 

Because all actions or commitments by the Premium Settling 

Government Agencies are dependent upon the availability of funds 

appropriated by Congress, nothing in this Consent Decree, the 

Administrative Order on Consent referred to in this Consent 

Decree, or the Northside Sanitary Landfill Site Section 468B 

Trust Fund Agreement, shall be construed to create any obligation 

or require any payment by the Premium Settling Government 

Agencies in violation of the Anti-Deficiency Act, 31 u.s.c. 

J § 1341, provided, however, that the protections provided to the 

Premium Settling Government Agencies under this Decree shall be 

effective as to each Premium Settling Government Agency only upon 

payment by that Premium Settling Government Agency to the 

Northside Sanitary Landfill Site Section 468B Trust Fund. 

DI. 

INDEMNIPICATION; OTHER CLAIMS 

A. Settling Defendants·agree to indemnify, save and hold 

harmless u.s. EPA, the State and/or their representatives from 

any and all claims or causes of action arising solely from acts 

or omissions of Settling Defendants andjor their representatives 
, 

in carrying out activities pursuant to this Consent Decree. u.s. 

EPA and the State shall notify Settling Defendants of any such 
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claims or actions promptly after receipt of notice that such a 

claim or action is anticipated or has been filed. u.s. EPA and 

the State agree, upon request by Settling Defendants, to notify a 

designated representative of Settling Defendants, to the extent 

practicable, of developments in any such action, and not to 

settle any such action without first providing them with an 

opportunity to participate. 

B. u.s. EPA and the State are not to be construed as 

parties to, and do not assume any liability for, any contract . 
entered into by Settling Defendants in carrying out activities 

pursuant to this Consent Decree. 

c. Except as provided in Sections XV.A, Settling 

Defendants are not to be construed as parties to, and do not 

assume any liability for, any contract entered into by Plaintiffs 

) in carrying out activities pursuant to this Consent Decree. 

XXII. 

LITIGATION AGAINST NON-SETTLORS 

A. It is the policy of u.s. EPA to identify potentially 

responsible parties not signatories to this Consent Decree, and, 

subject to its prosecutorial discretion, to seek reimbursement of 

past response costs, and/or to take appropriate action, against 

such Non-Settlors pursuant to the provisions of CERCLA. Such 

Non-Settlors remain potentially jointly and severally liable to 

u.s. EPA for all response costs incurred before entry of this 

Consent Decree, for any additional remedial action necessary at 

the Facility, and for any additional response costs incurred at 

the Facility. 
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B. Before final entry of a settlement of any judicial or 

administrative action brought by the Plaintiffs against any 

viable Non-Settlors, the Plaintiffs shall provide the Settling 

Defendants with thirty (30) days prior notice of such proposed 

settlement. 

DIII. 

ISL !'BUST lUNJ)S 

A. The Settling Defendants shall execute and file with the 

Court a signed version of the Trust Agreement attached as 
. 

Appendix D to this Consent Decree establishing the NSL Site Trust 

Fund within forty-five (45) days of the effective date of this 

Consent Decree. The Trustees appointed under that Agreement 

shall act on behalf of the Settling Defendants in all matters 

relating to the conduct, management, or supervision of the Work, 

) subject to the.provisions of that Agreement and this Consent 

Decree. The NSL Site Trust Fund Agreement shall be construed to 

confer upon the Trustee all powers and authority necessary to 

fulfill the obligations of the Settling Defendants under this 

Consent Decree. 

B. The Premium Settling Defendants and Premium Settling 

Government Agencies shall not be parties to the NSL Site Trust 

Fund Agreement referred to in subparagraph A above. Instead, 

Premium Settling Defendants and Premium Settling Government 

Agencies, by their signatures to this Consent Decree, agree to be 

fully bound by the terms of the separate Northside Sanitary 

Landfill Site Sections 468B Trust Fund Agreement that is attached 

as Appendix E to this Consent Decree. 
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c. Nothing in this Consent Decree constitutes approval by 

the United States or the State of the Northside Sanitary Landfill 

Site Trust Fund Agreement or the Northside Sanitary Landfill Site 

Sections 4688 Trust Fund Agreement for any purpose other than for 

the purpose of iaplementing the requirements of this Consent 

Decree. 

XXIV. 

IQTICBS 

A. Whenever, under the terms of this Consent Decree, 

notice is required to be given, a report or other document is 

required to be forwarded by one Party to another, or service of 

any papers or process is necessitated by the dispute resolution 

provisions of Sections XIII above, such correspondence shall be 

in writing by certified mail and shall be directed to the 

) following individuals at the addresses specified below: 

As to the United States or 
U.S. EfA: 

a. Regional counsel 
Attn: NSL Coordinator 

(SCS-TUB-3} 
u.s. Environmental Protec

tion Agency 
230 s. Dearborn Street 
Chicago, IL 60604 

b. Director, Waste Management 
Division 

Attn: NSL Remedial 
Project Manager (SHS) 

u.s. Environmental Protec
tion Agency 

230 s. Dearborn Street 
Chicago, IL 60604 

As to the State of Indiana: 

a. Attorney General 
State of Indiana 
Attn: NSL Coordinator 
Room 219 - State House 
Indianapolis, IN 46204 

b. Assistant Commissioner, 
Indiana Department of 

Environmental Management 
Office of Environmental 

Response 
Attn: NSL Project 

Coordinator 
105 South Meridian Street 
P.O. Box 6015 ' 
Indianapolis, IN 46206-6015 
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c. Assistant Attorney General 
Land & Natural Resources 

Division 
u.s. Department of Justice 
lOth & Penn. Avenue, N.W. 
Washington, D.C. 20530 

As to settling Qefendants: 

a. Stephen E. Schrumpf, Esq. 
McNeely, Sanders, Stephenson 

& Phopy 
suite 400 
30 East Washington Street 
Shelbyville, IN 46176 

b. Mr. Keith Johnson 
Metalworking Lubricants 

Company 
25 Silverdo:me Industrial 

Park 
Pontiac, MI 48057 

c. Ralph F. Hall, Esq. 
Eli Lilly & Co. 
Lilly Corporate Center 
Indianapolis, IN 46285 

If the names or addresses listed above should change, the 

relevant Party shall notify the other Parties in writing within 

fourteen (14) days of the change. 

B. If not delivered by hand, any notice or submission 

required in this Consent Decree shall be deemed complete upon 

mailing. 

zxv. 

CONSISTENCY WITK 
NATIONAL coNTINGENCY PLAN 

The United States and the State agree, and the Court hereby 

finds, that the sow, if properly performed as set forth in 

Sections V and VI above, is consistent with the provisions of the 

National Contingency Plan (40 C.F.R. Part 300) pursuant to 

42 u.s.c. § 9605, as well as with the provisions of 42 u.s.c. 

§ 9621. 
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XXVI. 

BISPQISI AQTIOBITX 

Nothing in this Consent Decree shall be deemed to limit the 

response authority of the United States under 42 u.s.~. § 9604 or 

the State under the Environmental Management Act, Ind. Code 13-7. 

XXVII. 

COMKQJfi'lY BBLUIOifS 

The Parties shall cooperate with one another in providing 

information to the public regarding the progress of remedial 

design and remedial action at the Facility. As requested by u.s. 

EPA or the State, Settling Defendants shall participate in the 

preparation of all appropriate information disseminated to the 

public and in public meetings which may be held or sponsored by 

U.S. EPA or the State to explain activities at or concerning the 

Facility. 

XXVIII:. 

USB OP QQNSENT PECREB 

This Consent Decree was negotiated, mutually drafted, and 

executed by the Parties in good faith to avoid further expensive 

and protracted litigation and is a settlement of claims which 

were vigorously contested, denied and disputed as to validity and 

amount. The execution of this Consent Decree is not an admission 

of any fact or liability on any issue dealt with in the consent 

Decree. Accordingly, with the exception of this proceeding and 

any other proceeding to enforce this Consent Decree, and with the 
, 

further exception of any action or proceeding brought to,assert a 

claim reserved in Sections XIX.C above, this Consent Decree shall 
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not be admissible in any judicial or administrative proceeding 

for use against any Party over the objection of that Party. 

Except as to Sections XV and XVI, it is further acknowledged, 

agreed and ordered that the payments •ade herein by the Settling 

Defendants, Premium Settling Defendants and Premium Settling 

Government Agencies are not and do not constitute penalties, 

fines, restitution, or monetary sanctions of any kind. 

UIZ. 

IPPIQTIVI PATB AND TBRHINATION Ol CQNSBNT DICBEB 

A. Effective Date 

Subject to the contingency set forth on pages S-6 above and 

incorporated by reference herein permitting Settling Defendants 

to withdraw from this Consent Decree if the terms of the amended 

ROD differ materially from the proposed amended ROD, this Consent 

Decree shall be effective on the later of the following dates: 

seven (7) days after the date of its entry by the Court, or 

thirty (30) days after the date of adoption of the amended ROD 

unless, as provided on pages S-6 above, the amended ROD 

necessitates modifications to the SOW and the Plaintiffs and 

Settling Defendants mutually agree to extend the time for 

modifying the sow in accordance with the amended ROD beyond 

thirty (30) days, in which case the effective date of this 

Consent Decree will be seven (7) days after the conclu~ion of the 

extended period for modifying the sow. 

B. Certification of Completion of Remedial Action 
• 1. When the Settling Defendants believe that the 

demonstration of compliance with Cleanup standards has been made 

65 



and that construction of the cap and installation of the 

collection and treatment system for groundwater and leachate have 

been completed in accordance with the sow, they shall submit to 

u.s. EPA and the State a Notification of Completion ot Remedial 

Action as provided in Sections 2.3.3 of the SOW, and a final 

report, with supporting documentation, which summarizes the Work. 

done and the Cleanup Standards achieved. 

2. Certification. Upon receipt of the Notice of 

Completion of Remedial Action, EPA, after consultation with the 

State, shall review the final report and any other supporting 

documentation, and the remedial actions taken. EPA, after 

consultation with the State, shall issue a Certification of 

Completion of Remedial Action upon a determination that Settling 

Defendants have demonstrated compliance within the meaning of 

subparagraph B.l above, that construction of the cap and 

installation of the collection and treatment system for 

groundwater and leachate have been completed, and that the 

Settling Defendants are otherwise in compliance with the 

requirements of this Consent Decree at the time EPA reviews the 

Notice of Completion of Remedial Action. If EPA does not issue 

the requested Certification, the dispute resolution procedures in 

Sections XIII of this Decree shall apply, and, pursuant to 

Sections XIII.C.l and 3 of this Decree, the court shall review 

EPA's action or inaction on the basis of the administrative 

record and shall uphold that action or inaction unless it is -arbitrary and capricious or otherwise not in accordance with the 

law. 
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c. Termination 

Upon the filing of EPA's Certification of Completion 

pursuant to the preceding paragraph, and a showing that the other 

terms of this Consent Decree (other than the post-termination 

obligations) have been complied with, this Consent Decree shall 

be terminated upon motion of either party. Following 

termination, Settling Defendants• obligations to perform 

post-termination monitoring, maintenance, and reporting pursuant 

to the sow shall survive the termination of the Decree, and shall 

be enforceable by the United States by re-institution of this 

action or by institution of a new action. Provisions of the 

consent Decree which by their nature survive the termination of 

, 
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the Decree also shall be enforceable by the parties after 

termination of this Consent Decree. 

ENTERED this ___ day of -------------------' 1990. 

u.s. District Judge 

The Parties whose signatures appear below hereby consent to the 

terms of this Consent Decree. The consent of the United S~ates 

is subject to the public notice and comment requirements of 

42 U.S.C. § 9622(d) (2) and 28 C.F.R. § 50.7. 

By: 

Assistant Attorney General 
Land & Natural Resources 

Division 
u.s. Department of Justice 
Washington, D.C. 20530 

Date: __________________________ _ 

By: Eodwfl &f ~ R:: (~/44-
BARBARA A. ROGERS L- 0 

Attorney 
Land & Natural Resources 

Division 
u.s. Department of Justice 
Washington, D.C. 20530 

Date: __________________________ _ 

By: 
DEBORAH J. DANIELS 
United States Attorney 
Southern District of 

Indiana 
u.s. Courthouse 
Indianapolis, IN 46204 

Date: ________________________ __ 

By-;:;--~s~~= 
JAMES M. STROCK 
Assistant Administrator 

for Enforcement ~ 

V LDAS V. AD S 
Regional Administrato 
U.S. EPA Region V 

CUmpl iauee tfeRiteri~g... 
U.S. EPA 

oate~ (SI/fti'O 
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By: 

·-. 

STATE OF INDIANA 

Co SSl.One 

Indiana Oep rtment of 
Environmental Management 

Date: c q _. Z, 3 --R·V 

-. 

, 

, 
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By: 

-~---, 

STATE OF INDIANA 

Co ss1one 
Indiana Dep rtment of 

Environmental Management 

Date :_.._c q"""-_._z~3-~....c_---
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SCHEDULE A 

PERCENTAGE OBLIGATION OF SBnLIHG DEFENDANTS 

Eli Lilly and Company 
City of Indianapolis 
RSR Corporation (on behalf of RSR & Quemtco, Inc.) 
Chrysler Motors Corporation and Acustar, Inc. 
Metalworking Lubricants Company and Titan Oil Company 
Tricil Environmental Services Inc. 
Lilly Industrial Coatings 
Aluminum Company of America and The Stolle Corporation 
General Motors Corporation 
Union Carbide Corporation and Union Carbide Chemicals 

and Plastics Company, Inc., formerly Union Carbide Corp. 
Ford Motor Company 
Jones Chemicals, Inc. on behalf of itself and its affiliates 

Monarch Chemical, Inc. & Friendship Supply Company, Inc. 
carrier Corporation (on behalf of BOP Company, a division 
of Carrier Corporation) 

Logansport Municipal Utilities 
The Pillsbury Company and its division The Green Giant 

company 
Reclaimed Energy Co., Inc. 
Sequa Corporation for Sun Chemical Corp. 
General Tire (DiversiTech General, Inc.) 
Knauf Fiber Glass, GmbH 
Ferro Corporation on behalf of Keil Chemical Division 
of Ferro Corporation 

TRW Inc. & Subsidiaries 
Arvin Industries, Inc. 
Commercial Sewer Cleaning Co., Inc. 
Batesville Casket Company, Inc. 
Westinghouse Electric Corporation 
GE Appliances (RCA) 
United States· GypsumjDurabond Company 
Honeywell, Inc. 
Kerr Glass Manufacturing Corporation 
Queens Group Indiana, Inc. (formerly Rutgers Packaging) 

21.078% 
18.121% 
14.306% 
9~537% 
5.722% 
2.766% 
2.766% 
2.766% 
2.766% 

2.766% 
2.766% 

2.289% 

2.289% 
0.906% 

0.906% 
0.906% 
0.906% 
0.572% 
0.572% 

0.572% 
0.572% 
0.572% 
0.572% 
0.429% 
0.429% 
0.429% 
0.429% 
0.429% 
0.429% 
0.429% 
100% 
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1~1.~13 ;~ 

19.364 H 
Sl0.H8. :: 
S9.>:18.2: 

Si·).H9 ~ 

$8.~52 SJ 
19,753.3' 
ss.:c.:: 
S9. ·):8. ~.: 
$1,725.26 
$7,447.37 
$7.357.41 
$6.409.89 
$7.303.26 
S5.89S.68 
$6,844.14 
16.335.26 
$4,983.37 
14.876.14 
$4,575.79 
$4.575. 79 
15.~23.89 
SS.~54.r; 

H.~~:.j; 
S5. L; , 
$5.~19 :s 
15.455.26 
S5,168.21 
$5,367.26 
$4,992.21 
S5, 214.42 
$4' 806.64 
$4.704.95 
S4.H7.37 
$2.894.53 
S4 .1)65 .19 
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; ~ ~ :!A~:MJ GLA3S :n. to4·) 12.~:; 16 Si.~50.JO $~.:69 16 
~ :. ?~Di-:, ~AHRI!L 154\l 12. u~G. :JO su ui• s2.jOO.~u . .,, .. 

~!I a&!5 ;~(·. 150u S2.a•;L,•: Sl. j.).; -jO sJ,jOG.0u 
~'5 :GN~i~SV:~L! ?~iMT 1430 s~.Jvti.uG 1~ . .)1.) S2. 000. :jO . . . 

·I(•OL~ . !~C. 1320 S2.'l0Q 30 $0.~0 12.000.00 oA ... 
: .. ~ !3B~AND CBI~IC!~ !320 S2.000.QO 10.00 12.00~.00 
:·5 i0LLiRAT2 ~lfR!1. mo S2. ~00. JO SO. •JO $2.000 oc 
:13 !3!~KOSli ?LASTir,S !310 n.m.oo $0.00 s2.ooo.vo 
to: ;.)R~iM !MG. 1200 S2.~00.00 $1.250.00 S3.250.UO 
B2 .JRGii GROOP. INC . 1155 12.009.00 so.oo 12.000.JO 
:83 DGA~ !ACB'iMI GO. 1150 $2,000 00 $1,250.00 $3,250.00 
184 GROT! KFG BOO S2. ~00. ~0 S250.00 $2.250.00 

) HS C!MTRAL !RAMSPORT 1054 $2.000.00 11.250.00 S3.250.00 
187 PiRRY CBiKICAL 1045 S2.000.00 Sl. 250.00 $3.250.00 
189 PiTCO 1000 s2.00~.00 Sl. 25t. 00 13.250.00 
189 :MTIRMATIOMAL ?ACI 1000 12.000.00 Sl. 250. oo $3.250.00 
191 CITY Of LIBAivM 990 $2.000.00 Sl ,250. 00 S3,250.00 
1g2 Du-~!L PRODOCTS 880 S2.~00.00 $250.00 S2.250.GO 
!96 PILICAJ SIBYICI 110 $2.000.00 Sl. 250.00 S3.250.~0 
196 OMIVIRS&L CO&TIMG 710 $2.000.00 $0.00 S2,000.00 

YITIRIS &D!IIISTR& 770 $2,000.00 Sl. 250.00 13.250.00 
199 a l L 1RUSPORT 715 $2,000.00 $1.250.00 $31250 00 
200 IIISTUCO 660 12.000.00 Sl. 250.00 $3.250.00 
200 BOISI C&SCADI CORP 660 12.000.00 so.oo $2,000.00 
204 l l l IIDUSTIIIS 550 12.000.00 $3,500.00 ss.soo.oo 
204 SPICULH 08 CO 550 $2.000.00 so.oo $2,000.00 
206 DITID CIDIC&L 495 12.000.00 IS1.250.00l S150.00 
208 IOITI &BIIC&I 440 $2.000.00 Sl. 250.00 S3' 250 0 00 
210 IOD&l 385 S2. •)00. GO so.uo $2,000.00 
212 !liiiSOfl 111111 330 12.000.00 u .250. 00 $3.250.00 
212 B. B. JULLII CO. 330 S2.000.00 U.2M.OO 13.250.00 
2~2 BRAIRIRD CO. 330 12.000.00 Sl. 250.00 $3,250.00 
212 SOK!!T FiWISBIIG 330 12.000.00 $1,000.00 $3,000.00 
216 Pill TONK. FIRI 275 sz.uoo.oo Sl. 250.00 S3,250.00 
218 MORTROMICS CO. 220 S2.000.00 Sl, 250.00 $3,250.00 
219 GIORGI CRAB CO. 200 S2.il00.00 Sl. 250.00 13.250.00 
220 ~KPBIIOL 165 S2.JOO.OO $500.00 S2,500.00 
220 BEST fOODS 165 12.)00 00 $250.00 S2,250.il0 
:20 ':ENi~RY ~FG. loS 12. •JUO GO $0.~0 S2,iluO.JO 
22:j )ECXIR ~~G!P!KM~ 165 s2. aoo ·lO St. 250 GO S3' 250. •)0 
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